UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION

CIVIL ACTION NO. 98-591

THOMAS HORN, et al. PLAINTIFFS,
V. MEMORANDUM OPINION AND ORDER
ROBERT B. McQUEEN, et al. DEFENDANTS

XEXRRFRREEX RN

This matter came before the court for trial on April 16-18, 24 and 26, July
16-18, October 9 and 11, 2001, and February 25-26, 2002. The plaintiffs are all
former correctional officers at prison facilities owned and operated by U.S.
Corrections Corporation (“USCC”), and they all were participants in the USCC
Employee Stock Ownership Plan (“Plan” or “ESOP”), an employee benefit plan
governed by the Employee Retirement Income Security Act of 1975 (“ERISA”).
Plaintiffs sue derivatively on behalf of the ESOP pursuant to ERISA § 409, 29
U.S.C. § 1109 and ERISA § 502(a){2), 29 U.S.C. 88 1132(a)(2)', and sue pursuant
to ERISA § 502(a)(3), 29 U.S.C. § 1132(a}{3). The defendants are Milton
Thompson (“Thompson”) and Robert McQueen (“McQueen”), both of whom were
stockholders in and officers of USCC. Thompson and McQueen becamg trustees of
the ESOP when it was established in late 1993 and early 1994. USCC and its
successor corporation Corrections Corporation of America (“CCA"), which were

defendants, reached a separate settlement with the plaintiffs before trial.
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Plaintiffs allege generally that Thompson and McQueen breached their
fiduciary duties to the ESOP by (1) failing to make a prudent investigation into the
ESOP’s investment of $34,457,353 for a 66.03% interest in the common stock of
USCC; (2) causing the ESOP to pay more than “adequate consideration” or fair
market value for the employer securities that it purchased on March 15, 1994; and,
as a result, (3) causing losses to the ESOP in the amount of $14,800,000 plus the
gains that amount would have earned if invested in another instrument, from March
15, 1994 to present. The plaintiffs further allege that the trustees engaged in
transactions prohibited under ERISA § 406, 29 U.S.C. 8 1106(a), when they
purportedly caused the ESOP to purchase employer securities for more than
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“adequate consideration.” After fully considering the evidence and the arguments
of counsel, the court hereby makes the following Findings of Fact and Conclusions
of Law.
Background

USCC was founded by Thompson and his long-time business associate,
Clifford Todd ("Todd"). Todd was a commercial developer and Thompson was an
architect. Todd became CEO of the company. His role tended more to financial
matters, while Thdmpson’s role related more to the facilities and architectural side
of the business. Subsequently, they hired McQueen, who had substantial

government experience, as Vice President of Governmental Affairs. McQueen’s

primary responsibility was to assist in interfacing and negotiating with the various



government entities with which USCC hoped to contract. McQueen was ultimately
given an equity interest in USCC by Todd and Thompson.

Before merging with CCA in 1998, USCC operated private prisons under
various contracts with state and county governments, principally in the
- Commonwealth of Kentucky. Under these contracts, the governmental entity
agreed to pay USCC a set daily rate to incarcerate, feed, and otherwise care for
inmates assigned to USCC's various facilities. USCC secured its first contract in
1986 and thereafter acquired additional contracts. In late 1993, Todd and
Thompson each owned 112.5 shares of common stock of USCC and McQueen
owned 15 shares of non-voting common stock.' Thus, Todd and Thompson owned
equal, 50% voting interests in USCC, and they each owned 46.875% of the total
stock of USCC. Todd, Thompson, and McQueen were all actively involved in the
management of USCC, and were all salaried officers of the corporation until Todd
sold his shares to the ESOP in March 1994.

By late 1993, Todd (who was then sixty-six years old) wénted out of the

prison industry and was interested in selling his shares in USCC.2 Thompson and

! Some of the Todd and Thompson shares were owned by family members;
for purposes of clarity these interests will be referred to singularly as the Todd
shares or the Thompson shares. In addition, there had been a previous 2.5-to-1
stock split, before which both Todd and Thompson owned 45 shares, and
McQueen owned 6 non-voting shares.

2 There was much contention at the trial before this court about various
organizations’ alleged interest in obtaining Todd’s shares; this issue will be
addressed in greater detail in the analysis below.
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